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FI NLAYSON J. A. :

[1] The Attorney Ceneral, acting on behalf of the Registrar of
Mot or Vehicles (“Registrar”), appeals the judgnment of the
Honourabl e M. Justice Stong of the Ontario Court (Cenera

Di vi sion) dated August 5, 1997. Stong J. allowed the application
brought by Ronald Horsefield under s. 6(2) of the Judicial Review
Procedure Act, R S.O 1990, c. J.1 (“JRPA") and decl ared

i noperative s. 48.3 of the H ghway Traffic Act, R S. O 1990, c

H 8, as am by S.O 1996, c. 20, s. 8 (“HTA").

[2] Section 48.3 of the HTA establishes the so-called

Admi ni strative Driver’s Licence Suspension Program (“ADLS
Progrant). The Program provides for a 90-day |icence suspension
ef fective i mediately upon the Registrar receiving notice that a
peace officer is satisfied that a driver person driving or having
the has care, charge or and control of a notor vehicle with had
a bl ood al cohol concentration exceeding 80 ng milligrans of
alcohol in 100 M mllilitres of blood as reveal ed by a
breat hal yser or bl ood sanple taken pursuant to s. 254 or s. 256
of the Crimnal Code or fails or has refused to provide a breath
or bl ood sanple in response pursuant to a demand by a police

of ficer pursuant to under s. 254 of the Crimnal Code or pursuant
to s. 256 of the Criminal Code (bl ood sanples taken by a

physi cian pursuant to a warrant).

[3] On August 8, 1997, Stong J. further ordered the Registrar to
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pay Horsefield his costs of the application on a solicitor-client
basis. The Attorney General also appeals this order. Stong J.’s
judgrment is reported at (1997), 34 OR (3d) 509

Fact s

[4] On Decenber 29, 1996 at 12:18 a.m, Horsefield was stopped
while driving in the City of Gshawa by a R |.D. E. program
operated by the Durham Regi onal Police. During a brief
conversation with Horsefield, the officer detected a noderate
odour of alcohol on his breath. Horsefield conplied with a demand
to provide a breath sanple for a road-side screeni ng device,

which registered a “fail” reading. He was then arrested for
driving with nore than 80 milligrams of alcohol in 100
mllilitres of blood ("over 80"). The officer then read himhis

rights to counsel and made a further denmand of himto provide a
breath sanmpl e for an approved breath anal ysis instrunent pursuant
to s. 254(3) of the Crimnal Code.

[5] Horsefield acconpanied the investigating officer to the
police station where, slightly nore than two hours after the
arrest, he submitted two breath sanples. The results of the
breat hal yzer tests showed a bl ood al cohol concentration (“BAC")
of 90 ng of al cohol per 100 m of blood for both sanples. The
breat hal yzer technician prepared a certificate of analysis
showi ng these results and the appellant was charged with driving
with nore than 80 milligrans of alcohol in 100 mllilitres of

bl ood.

[6] After the certificate was obtained, a notice of licence
suspensi on was given to Horsefield at the station on the basis
that an anal ysis of his blood breath sanple showed that he had a
concentration of alcohol in his blood in excess of 80 milligrans

in 100 mllilitres of blood ("over 80"). This suspension
procedure was authorized by the ADLS Programthat is here
i mpugned.

Procedural History

[7] On February 6, 1997, Horsefield conmenced an application for
judicial review of the Registrar’'s decision to suspend his
licence. He also sought an interlocutory and pernmanent injunction
to prohibit the Registrar from suspending his |icence pending the
hearing and/or trial of the charge of over 80 as well as an

i nterimand pernanent order staying the suspension of his
driver’s licence pending the determination of the judicial review
application.

[8] Stong J. denied the application for an interlocutory
injunction and interimorder. As a result, Horsefield served the
90-day |icence suspension in full. The over 80 charge agai nst him
under the Crininal Code was withdrawn at the request of the Crown
on May 5, 1997.

[9] The application for judicial review was disposed of on
August 5, 1997. Stong J. declared that s. 48.3 of the HTA is
unconstitutional because it is ultra vires the jurisdiction of
the Province of Ontario and is inconsistent with paranount

federal legislation in ss. 254, 256 and 258 of the Crimnal Code.
In addition, Stong J. declared that s. 48.3 constitutes a
deprivation of liberty within the meaning of s.7 of the Canadi an
Charter of Rights and Freedons (“Charter”) and is not saved by

s. 1. He concluded that the Registrar acted w thout |ega
authority in inposing the 90-day admi nistrative driver’'s |licence
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suspensi on on Horsefield and quashed this decision

[10] The Attorney General, acting on behalf of the Registrar
brought a notion before a single judge of this court on August
15, 1997 seeking a stay of Stong J.’s decision pending the
notion for | eave to appeal, and if |eave were granted, pending
t he appeal. The notions judge granted the stay. Leave to appea
fromthe judgment of Stong J. was granted by a panel of this
court on February 5, 1997.

Rel evant Statutory Provisions

[11] The statutory framework of the ADLS Program consists of the
foll owi ng provisions of the HTA, which read as follows at the
time of the application before Stong J.:

s.48.3 (1) Wiere a police officer is satisfied that a
person driving or having the care, charge or control of a

not or
vehicle neets one of the criteria set out in subsection (3),

t he
of ficer shall notify the Registrar of that fact, or cause the
Regi strar to be so notified, in the formand manner and

Wit hin

the tine prescribed by the regul ations.

(2) Upon being notified under
subsection (1), the Registrar shall suspend a
person’s driver’'s licence for a period of
ni nety days.

(3) The criteria for the purpose of
subsection (1) are

1. The person had a concentration of
al cohol in his or her blood in excess of 80
mlligrans in 100 nmillilitres of blood, as

shown by an analysis of the person’s breath
or bl ood taken pursuant to a denand nade
under section 254 of the Crimnal Code
(Canada) or pursuant to section 256 of the
Crimnal Code (Canada).

2. The person failed or refused to
provide a breath or blood sanple in response
to a demand nmade under section 254 of the
Crimnal Code (Canada).

(4) The suspension takes effect from
the tine notice of the suspension is given,
in accordance with section 52, to the person
whose |icence is suspended.

(7) \Wether or not the person is unable
or fails to surrender his or her driver’s
i cence under subsection (5) or (6), the
licence is suspended and invalid for any
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of a

t he

with a
(Canada) t

was unabl e

purpose for a period of ninety days fromthe
time notice is given to the person

(10) The suspension of a driver’s
[icence under this section is intended to
saf eguard the public and does not constitute
an alternative to any proceeding or penalty
arising fromthe sanme circunstances or around
the sane tine.

49.1 (1) The board known as the Licence
Suspensi on Appeal Board is continued under
t he nane Licence Suspension Appeal Board in
Engl i sh and Conm ssion d' appel des
suspensi ons de permis in French.

50.1 (1) A person whose driver’s |icence
i s suspended under section 48.3 may appea
t he suspension to the Board.

(2) The only grounds on which a person

may appeal under subsection (1) and the only

grounds on which the Board may order that the

suspensi on be set aside are,

(a) that the Iicence was suspended sol ely because
nm stake as to the identity of the person who nmet one of
criteria set out in subsection 48.3(3); or

(b) that the person failed or refused to conmply
demand nade under section 254 of the Crinminal Code

o}

provi de a sanple of breath or blood because he or she

to do so for a nedical reason

(4) The Board may confirmthe suspension or nay
order that the suspension be set aside.

(6) The decision of the Board under
this section is final and binding.

(7) The suspension under section 48.3
continues to apply despite the filing of an
appeal under this section unless the
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Regi strar reinstates the licence pursuant to
the Board's order that the suspension be set
asi de, and this subsection prevails over the
Statutory Powers Procedure Act.

(8) The Board is not required to hold
an oral hearing under this section unless the
appel I ant requests an oral hearing at the
time of filing the appeal and bases the
appeal on one of the grounds set out in
subsection (2).

(9) Despite a request by the appellant
for an oral hearing, the Board may order that
t he suspension be set aside on the basis of
the material filed with the Board wi t hout
hol di ng an oral hearing.

(10) One menber of the Board is a
guorum for the purposes of an appeal under
this section.

[12] Subsequent to the application before Stong J., ss. 48.3 and
50.1 were anended by the Conprehensive Road Safety Act, 1997,
S.0O 1997, c¢. 12 proclainmed in force 1 August 1997. The changes
to s. 48.3 do not address the constitutional inpedinents
identified by Stong J. These anendnents are as foll ows:

3. (1) Section 48.3 of the Act, as enacted by the
St at ut es
of Ontario, 1996, chapter 20, section 8, is anended by addi ng
t he
foll owi ng subsecti on:

(2.1) A person has no right to be
heard before or after the notification by the
of ficer, or before or after the Registrar
suspends the licence, but this subsection
does not affect the taking of any proceedi ng
in court.

(2) Paragraph 1 of subsection 48.3(3)
of the Act, as enacted by the Statutes of
Ontario, 1996, chapter 20, section 8 is
repeal ed and the follow ng substituted

1. The person is shown, by an anal ysis
of breath or blood taken pursuant to a denand
made under subsection 254(3) of the Crimninal
Code (Canada) or pursuant to section 256 of
the Crimnal Code (Canada), to have a
concentration of alcohol in his or her blood
in excess of 80 milligrams in 100 mllilitres
of bl ood.

4, Clause 50.1 (2)(a) of the Act, as
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enacted by the Statutes of Ontario, 1996,
chapter 20, section 10 is repeal ed and the
foll owi ng substituted

(a) that the person whose |icence
was suspended is not the sane individual to
whom a demand for a sanple of breath or bl ood
was nmade, or from whom a sanple of breath or
bl ood was taken, as the case may be, under or
pursuant to the provisions of the Crimna
Code (Canada) referred to in subsection
48.3(3); or
[13] The relevant provisions of the Charter of Rights and
Freedons read as foll ows:

Life, Liberty and Security of Person

7. Everyone has the right to life,
liberty and security of the person and the
right not to be deprived thereof except in
accordance with the principles of fundanental
justice.

| ssues

(1) 1s s.48.3 of the HTA constitutionally valid
under the division of powers established by ss. 91
and 92 of the Constitution Act, 18677?

(2) If the legislation is within the |legislative
conpetence of the provincial governnent under s.92
if the Constitution Act, 1867, is there
neverthel ess a violation of s. 7 of the Charter?

(3) Does the administration of the |icense
suspensi on provi sions of the ADLS Program of f end
the principles of natural justice?

(4) How should the costs of the application and

t he appeal be awarded?
Anal ysi s
[14] The Crimnal Lawyers’ Association took the lead in
presenting the argument on behal f of the respondent, Horsefield.
It supported the reasons of the application judge for striking
down the inpugned | egislation on the basis of both the federalism
or separation of powers argunent and the subm ssion that s. 48.3
of the HTA violates s. 7 of the Charter. In ny opinion, neither
constitutional attack on the ADLS Programin the HTA can succeed.
The Suprene Court of Canada has rul ed conclusively that the right
to build and operate highways, including the right to provide for
the circulation and safety of traffic, is wholly within the
purvi ew of the provinces under one or nore heads of s.92 of the
Constitution Act, 1867. As for the Charter argunment, the weight
of judicial authority is against the conclusion that the right to
drive a motor vehicle is a liberty within the nmeaning of s. 7.
Accordingly, it is not a constitutionally protected interest. A
subsidiary argunent that the ADLS Program sonehow interferes with
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nmobility rights under s. 6 of the Charter has no currency

what soever.

[15] It seens to nme that the sane argunment is being advanced
under both arns of the constitutional challenge. It is subnmitted
that the ADLS Programin using the provisions in the Crinina

Code relating to procedures for conducting breathal yser and bl ood
tests thereby injects itself into a field already occupi ed by
federal legislation. Simlarly, the intervenor Crimnal Lawyers
Associ ation submits that the Registrar, by making use of the Code
procedures to initiate |icense suspensions that in turn can be
enforced by crimnal sanctions including inprisonnment, has
engaged a liberty interest protected by the Charter. As the
intervenor put it in its factum

(1) As to the separation of powers anal ysis:

In enacting the ADLS schene the
CGovernment of Ontario has attenpted to
conbine a valid | egislative objective with
the crimnal |aw and procedure in a manner
whi ch gives the provincial proceeding the
benefit of the crimnminal enactnment while, at
the sane tine, bypassing the protection
accorded an individual by the same crimna
| aw and procedure. In so far as s. 48.3 of
the H ghway Traffic Act does so, it is ultra
vires the province and shoul d be decl ared of
no force and effect.

(2) Wth reference to s. 7 of the
Charter:

It is respectfully submitted that the
suspensi on of a driver’'s license enforced by
penalty provisions including the possibility
of inprisonment for breach of the license
suspensi on represents an interference with a
person’s right to liberty within section 7 of
the Charter of Rights such that a person has
the right under that section not to be
deprived thereof except in accordance with
t he principles of fundanmental justice.

[16] The reference to inprisonment is to s. 53 of the HTA
providing for the inposition of fines and inprisonment for a term
of up to six nonths for driving while a nmotorist’s license is
under suspension. The factum conti nues:

In other words, if this Honourable Court were not,

contrary

to the above subm ssions, persuaded that the |icense
suspensi on

per se represents an interference with a liberty interest
whi ch

can only be carried out in accordance with the principles of

fundanental justice, then it is subnmitted that by penalizing

driving in violation of such suspensions with the threat of
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i mprisonnment as enforcenent, then a liberty interest is
created,

whose inpairnent nust live up to the rules of fundanmenta

justice. Therefore, the initial element in that inpairnent,
t he

suspensi on, nust be exam ned for conpliance with the rul es of

fundanmental justice in precisely the sane way.
[17] Alnpst the entire argunment before us, whether directed to
t he separation of powers issue or the issue whether the
legislation interferes with a protected right under the Charter
was focussed on the additional burden this legislation is said to
i mpose on the notorist who is under suspicion for driving while
under the influence of alcohol. The first and nost obvi ous
argunent was that an over 80 reading would bring about an
aut onmati c suspension of the notorist’s |license, a penalty over
and above what the mpotorist is already exposed to under the Code.
A second argunent was that a notorist who conplied with a denand
and had an over 80 reading would be reluctant to test the
validity of the demand or the reading in court because he or she
woul d be subject to the 90-day |icense suspension while awaiting
atrial date, a suspension for which he would receive no credit
agai nst the suspension that is called for follow ng a conviction
under the Code. It was subnitted that this affected the
notorist’s options in that it made nore difficult the notorist’'s
choi ce of conplying with the breathal yzer demand or refusing with
the intention of contesting the | awful ness of the demand.
[18] In my opinion, these argunments are irrelevant to either
constitutional challenge. Matters of inconveni ence or economc
hardship or difficult |Iegal choices have nothing to do with the
constitutional authority of the provincial |egislature to suspend
a driver's license. Simlarly, these matters are of no concern
under the Charter unless a driver’s license is a protected
interest or sonme other right is engaged under the Charter. The
imuateriality of the intervenor’'s concerns becones apparent when
one takes the traditional approach and subjects the |egislation
to a segregated analysis, the first under the heading of
separati on of powers and the second under the headi ng of
conpliance with the Charter.
[19] Adnmittedly, it is possible that a given piece of |egislation
coul d be inmpugned under either approach, but problens arise when
the two issues are conbi ned and addressed as one constitutiona
problem A good exanple is the result achieved in this case. The
applications judge decided that the legislation is ultra vires
t he province because it makes use of a crinminal |aw enacted by
t he Governnent of Canada under s. 91(27) to inpose a sanction on
a notorist without incorporating the Crimnal Code safeguards
that justify the deprivation of basic rights under the Charter
This led himto hold that the provincial |egislature had enacted
legislation in an area occupied by Parlianent that created an
actual conflict with federal legislation sufficient to i nvoke the
doctri ne of paranountcy.
[20] In nmy opinion, the fact that a provincial enactnent has the
object or effect of violating Charter rights of a citizen is
imuaterial to its constitutionality under s. 92 of the
Constitutional Act, 1867. The separation of powers anal ysis
shoul d proceed wi thout reference to the Charter. The enactnent of
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the Charter postdates the separation of powers under our
constitution and gives a separate and distinct authority to the
court to strike down |legislation which is otherw se
constitutional in the event that it violates the fundanenta
freedons enshrined therein. This is an additional constitutiona
tool. The court always has had the power to declare provincial
legislation ultra vires as not being supportabl e under s.92.

| ssue 1 Is s.48.3 of the HTA constitutionally
val id under the division of powers established by
ss. 91 and 92 of the Constitution Act, 1867?
[21] The appellant properly relies on the Suprene Court of Canada
decision in Prince Edward Island (Provincial Secretary) v. Egan
[1941] S.C. R 396 as authority for the constitutionality of s.
48.3 of the HTA with respect to the separation of powers issue.
At issue in Egan was the | egislative conpetence of the province
of P.E.l1. to enact a provision of the H ghway Traffic Act of that
provi nce which inposed a 12-nonth |icence suspension on a person
convicted of driving while inpaired. In addition, the provision
prohi bited the Provincial Secretary fromissuing a licence to any
person during the suspension peri od.
[22] The appellant in particular cites Rinfret J.'s statenent at
pp. 415-416:

The right of building highways and of operating them

Wit hin

a province...is wholly within the purview of the province..and
SO0

is the right to provide for the safety of circulation and
traffic

on such hi ghways. The aspect of that field is wholly
provi nci al ,
fromthe point of view both of the use of the highway and of

t he

use of the vehicles. It has to do with the civil regulation
of

t he use of hi ghways and personal property, the protection of
t he

persons and property of the citizens, the prevention of
nui sances

and the suppression of conditions calculated to make
circul ation

and traffic dangerous. .lt has nothing to do with the
Dom ni on

aspect of the creation of a crinme and its punishnent. And it

cannot be said that the Dominion, while constituting the
crim nal

of fence of driving while intoxicated and providing for
certain

penalties therefor, has invaded the whole field in such a way
as

to exclude all provincial jurisdiction..

Surely the authority to issue such
licences, or permits, carries with it the
authority to suspend or cancel them upon the

1999 CanLll 2023 (ON CA)



happeni ng of certain conditions. The

provision that a person convicted of driving

while intoxicated will lose his licence for a

tinme or forever is, in a certain sense, a

condi tion upon which the |icence, or permt,

is granted by the province. [Enmphasis added.]
[23] The appellant also relies on Ross v. Registrar of Motor
Vehicles, [1975] 1 S .C R 5, wherein the court reaffirmed its
hol ding in Egan that the provincial |egislature has authority to
regul ate the systemof driver's licences to secure the observance
of regulations enacted in the public interest. Like Egan, Ross
was decided in the context of a constitutional challenge to a
provincially inmposed post-conviction |icence suspension
[24] The argument is made that the facts in Egan and Ross are
di stingui shable fromthose in Horsefield because the licence
suspension in the former cases followed a conviction under the
Crimnal Code for an al cohol-rel ated driving offence whereas the
ADLS Program nandat es suspension prior to and consequently,
irrespective of, a conviction. This attenpted distinction ignores
the seminal finding by Rinfret J. that the suspension schene in
Egan had nothing to with the creation of crine and its
puni shrrent; rather, the suspension schene created a civil
disability arising out of a conviction for a crimnal offence.
The fact that the suspension in the case in appeal is not tied to
a conviction for a crimnal offence, but is connected to the
failure to supply a breath sanple with a reading that is not over
80, distances the schene further fromthe federal crimnal |aw
jurisdiction under s. 91(27).
[25] This point was nade by Melvin J. of the British Col unbia
Suprenme Court in Buhlers v. British Colunbia (Superintendent of
Mot or Vehicles) (1998), 33 MV.R (3d) 164 where he heard a
constitutional challenge to the ADLS program enacted by
amendnents to the Mbtor Vehicle Act, R S.B.C. 1996, c. 318. The
nature of the challenge was identical to that brought by
Horsefield. Melvin J. was satisfied that the inmpugned | egislation
relates to the entitlenment of an individual to hold a valid
driver's licence, which is a subject properly and solely within
provincial jurisdiction. He found at p. 173 that this conclusion
was unaffected by the fact that the behaviour |eading to the
suspensi on may al so support a conviction under the Crimnal Code.
[26] In reaching this conclusion, Melvin J. relied on the
decision of the British Colunbia Court of Appeal in R v. WIff
(1979), 9 B.C.L.R 390, which considered the constitutionality of
a roadsi de suspension of a driver's licence by a peace officer on
suspi ci on of al cohol consunption by the driver. At p. 172 Melvin
J. quoted the foll owi ng observation of the Court in Wl ff:

.l cannot see why the Egan case shoul d be distingui shed
nerely because the provincial |egislature provided that the

action with regard to the licence would be taken after a

conviction under the Crimnal Code. If the legislation is

wi thin

t he conpetence of the provincial legislature, it is valid

whet her

t he powers be exercisable before or after a conviction under

t he
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Crimnal Code. The legislature is trying to ensure the safety
of

the users of the highway, and is legislating withinits

jurisdiction.
[27] The judgnent of Melvin J. was upheld by the B.C. Court of
Appeal in a judgnent that was rel eased February 24, 1999. Hinds
J.A., speaking for the court, dismssed both constitutiona
chal | enges against the B.C. legislation: see [1999] B.C J. No.
408. In extensive reasons, he reviewed nany of the sane
authorities that | have considered, including wthout conment as
toits nmerit, the decision of Stong J. in Horsefield.
[28] On the division of powers issue, Hinds J.A concluded at
par agraph 61:

Upon reviewi ng the provisions of the Legislation and the
extrinsic evidence adduced in the court below, | conclude
t hat
t he purpose and effect of the Legislation, its pith and
substance, is the licensing of persons to drive notor
vehi cl es
and the enhancenent of public safety on the highway. Those
are
matters within the jurisdiction of the province. The
authorities
to which | have referred (with the exception of the
Horsefiel d
deci sion), establish that the Legislation did not inproperly
encroach upon the federal jurisdiction under s. 91(27) of the
Constitution Act, 1867. | therefore conclude that the
Legi sl ation, on a division of powers analysis, is not ultra
vires.
[29] Lower courts in Manitoba, Nova Scotia and P.E. I. have al so
uphel d the constitutionality of ADLS prograns in their
provinces. The Manitoba ADLS programwas challenged in R v.
Leclair (1990), 67 Man.R (2d) 265 (Man. Q B.) on the basis that
it was crimnal |aw and thus was outside the province's
jurisdiction to enact. However, the court concluded at p. 274
that the purpose and effect of the inpugned provisions are to
regul ate and control traffic on provincial highways and are thus
within the | egislative conpetence of the Province under s. 92(13)
of the Constitution Act, 1867. The ADLS programin Nova Scotia
was upheld by MacAdam J. in White et al. v. Nova Scotia
(Regi strar of Mtor Vehicles) (1996), 426 AA.P.R 259 (N.S.S. Q.
H s deci sion, which did not consider the federalismissue, was
affirmed wi thout reasons by the Nova Scotia Court of Appeal on
May 27, 1996. In R v. MacCormck, [1998] 1 P.E.l.R 298, Wbber
J. rejected a challenge to the schene of P.E. I., which included
the argunment that the inpugned |egislation offended the division
of powers. She anal ysed the reasons of Stong J. on the
federalismissue and declined to follow them Her judgnment was
recently upheld by the P.E.I. Court of Appeal in very brief
reasons dated March 12, 1999.
[30] To nmy way of thinking, the conclusion that the |egislation
isintra vires the province is clear. However, Stong J. reached
t he opposite conclusion. He said at pp. 518-19:
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The Parlianent of Canada has fromits exclusive
jurisdiction
over the crimnal |aw given evidentiary vitality and
viability to
the breath test, but only within the safeguards of s. 258 of

t he
Crimnal Code.. Parlianent has |egislated the pernissible
evidentiary effect of breath tests. The province on the other
hand has attenpted to legislate to utilize those tests while
at
the sane tine ignoring the safeguards that Parlianent has
i mposed
on the tests to give themnot only life, but scientific and
factual validity. The province has adopted a scatter-gun
approach

to the federal |egislation upon which it bases s. 48.3 of the
H ghway Traffic Act.

While it is accepted that the province
may make a |icensing decision contingent upon
t he happeni ng of an event, when that event is
a reference back to an action which itself is
a creation of federal |law, the province acts
at its owm peril when it alters the action so
as to destroy its validity. Wen the
reference is back to an action taken pursuant
to federal law, then that action itself nust
be a legitinmate action [Enphasis in
original].

[31] Stong J. held:

I nsofar as the province has |egislated inconsistently

with

an area occupied by Parlianent, s. 48.3 of the Hi ghway
Traffic

Act runs afoul of the “division of powers” in the
Constitution,

and creates an actual conflict sufficient to invoke the
doctri ne

of paranountcy. The provincial schene cannot stand and so is

decl ared i noperative by virtue of its unconstitutionality.
[32] The reasons of Stong J. are not consistent with those of the
Suprenme Court in Egan and Ross, supra. His conclusion on the
federali smissue has al so been the subject of academ c criticism
by Professors Sol onbn, Hovius and Usprich in an article entitled,
"90-Day Administrative Licence Suspensions: Constitutiona
Chal | enges on the Road to Traffic Safety" (1998), 30 M V.R (3d)
119. The authors concluded that Stong J.'s decision in Horsefield
shoul d not be uphel d.
[33] These authors contend that the ADLS Programis
constitutionally valid I egislation based on the provinci al
authority over property and civil rights, citing Egan, supra, in
support of that conclusion. The authors disagree with Stong J.'s
conclusion that the inpugned |egislative scheme conflicts with
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the Crimnal Code procedural safeguards so as to invoke the
doctrine of paranmountcy. In doing so they comrent critically on
his objection that the breathal yzer demand in this particular
case was not nmade within the two hours called for by the Code.
The authors state at pp. 135-136:

Stong J. concluded that Ontario's 90-day ALS provisions
conflicted with the Crimnal Code because they inpose a
i cence
suspensi on on notorists based on a single Breathal yzer test,
even
if it was conducted nore than two hours after the alleged
i mpai red driving incident.

Hi s concl usi on appears to be based on

the view that Parliament has occupied the

field on the validity of Breathalyzer and

bl ood tests. As indicated, however, the

Canadi an courts have repeatedly rejected the

"occupied field" or "negative inplication"

test in recent years [see Miultiple Access v.

McCut cheon, [1982] S.C. R 161]. Moreover, the

cl ear | anguage of s. 258(1)(c) and (d) limts

the application of that section to the

crimnal prosecution of drinking and driving

of fences. Finally, even if Parlianent had

i ntended to control the provinces' use of

Br eat hal yzer and bl ood tests in |icensing

matters and had used unequi vocal | anguage to

that effect, its constitutional authority to

do so is highly questionable. Parlianment has

no constitutional authority to dictate to the

provi nces the standards and procedures that

they nust use in regulating the |icensing of

drivers. In our view, Parliament did not have

the intent, nor would it have the

constitutional authority, to limt how the

provi nces use Breathal yzer and bl ood test

results. [Enphasis added].
[34] In addition to rejecting the possibility that the federa
| egi slation occupied the field, these authors reject the notion
that the Crimnal Code and HTA provisions are in actual conflict.
They point out at p. 136 that conpliance with one statute does
not necessitate violating the other: "Consequently, the doctrine
of paranountcy does not apply and both provisions are operable”.
[35] In conclusion, | amof the view that the ADLS Program was
enacted in accordance with the Province's jurisdiction under s.
92 of the Constitution Act, 1867 and, further, that there is no
conflict, either actual or by inplication, between the ADLS
Program and the Crinminal Code provisions.

| ssue 2 If the legislation is within the

| egi sl ative conpetence of the provincial
governnent under s.92 if the Constitution Act,
1867, is there neverthel ess a deprivation of a
liberty protected by the Charter?
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[36] The applications judge found that the ADLS Program
constituted a deprivation of a liberty protected by the Charter
He observed at p. 524 that:

..once a licence is granted and the citizen is qualified

to
drive, there attaches to that licence a general liberty to
enpl oy
one's skill and ability, in this case the ability to drive.
A
driver's licence properly obtained and validly held...can be
characterized in nodern society as a major conponent of the
liberty known as freedom of novenent. \Wen one considers the
vastness of Ontario, it is little wonder that the autonobile
of
the 20th century has been conpared to the steam | oconotive of
t he
19th century. ...In our highly nobile and nmechani zed soci ety
conmuni ties are so geographically separated and the people so
denographically scattered that entitlenent to legally drive a
notor vehicle can be nore properly characterized as a
necessity
than a luxury. The nobility of the citizenry has taken on
t he

quality of an essential "need" in this |large province.
[ Enphasi s

added. ]
[37] However, the weight of judicial authority is firmy against
the conclusion that the right to drive is a liberty within the
nmeaning of s. 7 of the Charter. Wile the question has not been
directly considered by the Supreme Court of Canada, severa
provi nci al appellate courts have ruled on the matter
[38] Aleading case is the early Charter decision of the Alberta
Court of Appeal in R v. Neale (1986), 28 C.C.C. (3d) 345, from
whi ch the Suprenme Court denied | eave to appeal: [1987] 1 S.C R
Xi (note). This decision was not referred to by Stong J. in
Horsefield. In Neale, the Court held that circulation in a notor
vehicle is not a right protected by s. 7 of the Charter. In the
words of Lieberman J. A for the Court at p. 352: "On the face of
it, a suspension of driving privilege has no effect on the
accused's liberty as the suspension does not restrict his right
to go where he chooses. There is no physical restraint on him"
In Yehia v. Alberta (Solicitor General) (1992), 40 MV.R (2d)
57, the Alberta Court of Appeal reaffirmed its decision in Neale.
[39] Neale was referred to by the Manitoba Court of Appeal in R
v. Gray (1988), 54 Man. R (2d) 240 as establishing that the
suspension of a driver's licence does not constitute a
deprivation of liberty under s. 7 of the Charter
[40] Neale was also relied on by the P.E.I. Court of Appeal in
P.E.I. (Registrar of Mdtor Vehicles) v. Rankin (1991), 30 MV.R
(2d) 122 as authority for the proposition that the right to drive
is not protected by the Charter. The issue in that case was
whet her the absence of a provision in the H ghway Traffic Act,
RS P.E.l. 1988, ¢c. H5, for a stay of a licence cancellation
pendi ng an appeal of a conviction on a charge of driving over 80
violated s. 7. Mtchell J.A for the Court held as follows at pp
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123-124:

The absence of a stay provision only matters if the
Charter
gi ves sonme protection to a right to drive in the first place
I
have concluded that it does not. Section 7 comes under the
headi ng of "Legal Rights" in the Charter. Considering the
hi storical origins of our notion of liberty in that context,

have concluded that ins. 7 that termrefers to an absence of

| egal restraints on physical movenent. Its purpose is to
al | ow

people to freely nmove about and go where they choose.
However, it

does not go so far as to guarantee that they can nove

accordi ng
to the node of their choice. The Suprene Court of Canada in
R wv.
Dedman ...has already characterized the so called "right to
drive"
a notor vehicle on the highway in a way which puts it beyond
t he
pale of s. 7.. It follows, therefore, that the failure of the
H ghway Traffic Act to provide a stay of |icence cancellation
pendi ng appeal does not offend s. 7 of the Charter because
t hat
section does not guarantee any right to drive in the first
pl ace.

The Court recogni zes that cancellation

of a licence while an appeal is still pending

seens unfair. Perhaps the Hi ghway Traffic Act

ought to be anmended to allow for a stay by

adding a provision simlar to s. 261 of the

Crimnal Code. However, that is a matter for

the Legislature, not the Courts. The Charter

nei t her provides constitutional protection

for all human activities nor a renedy for

every grievance. [Enmphasis added. ]
[41] The Quebec Court of Appeal has also ruled that the right to
drive a notor vehicle is not a fundanental right protected by the
Charter, but is a right of an econom c character: see R V.
Duguay; R v. Lepage, [1993] RJ.Q 722 (QC A); leaveto
appeal to S.C.C. refused [1987] 1 SSCR xi. Simlarly, the
Saskat chen Court of Appeal in Gnther v. Saskatchewan Gover nnment
I nsurance, [1988] 4 WWR 738 (Sask. C.A) ruled at p. 741 that
"“.the right tolife, liberty and security of the person as
contenplated by s. 7 of the Charter does not include the "right"
to drive an autonobile."
[42] The only exception to this line of jurisprudence at the
appel l ate level is the British Colunbia Court of Appeal decision
in R v. Robson (1985), 19 C.C. C. (3d) 137. The Court in that
case held that legislation enpowering a peace officer to require
a driver to surrender his licence where the officer has reason to
suspect that the driver had consuned al cohol violated s. 7 of the
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Charter. The Court expressed the view at p. 140 that once a
driver's licence ".is granted there becones attached to it the
general liberty to employ one's skill and ability -- in this case
the ability to drive. Accordingly, such liberty constitutes a
right under the Charter and a person cannot be deprived of it
except in accordance with the principles of fundanental justice."
[43] However, in the very recent decision in Buhlers, supra, the
British Colunmbia Court of Appeal expressly refused to foll ow
Robson. Hinds J. A for the Court at paragraph 110 held that ".the
right or privilege to drive a notor vehicle on a public highway
is not aliberty protected by s. 7".

[44] Al though the Suprene Court has not directly considered

whet her the right to drive is a liberty interest protected by s.
7 of the Charter, it has considered s.7 in the driving context.
Passages from several of the Court's judgnents in this area
provi de support for the conclusion that the right to drive is not
protected by s. 7. For exanple, in R v. Richard, [1996] 3 S.C. R
525 the Court considered whether a New Brunswi ck provision, which
permitted conviction for an offence under the Mtor Vehicle Act,
S.N.B. 1987, c. P-22.1 where a driver fails to appear in court at
the tine and place indicated in the ticket, infringed s. 11(d) of
the Charter. La Forest J. for the Court raised the issue whether
s. 7 of the Charter was engaged. He held at p. 546 that it was
not :

In the case at bar, however, there is absolutely no
possibility of inprisonnent, since the penalties that can be
i nposed in proceedings initiated by neans of a ticket are

limted

to fines, and the failure to pay a fine for contravening the

Motor Vehicle Act can in no case result in inprisonment.
Thus,

the liberty conponent of s. 7 of the Charter does not comne
into

pl ay.
[45] The decision of the Suprene Court in R v. Pontes, [1995] 3
S.C R 44 is capable of supporting the sanme concl usion. The facts
in Pontes were that the accused had been prohibited fromdriving
a notor vehicle under s. 92 of the British Colunbia Mtor Vehicle
Act. That section provided that a person convicted of an offence
under certain sections of the Act was "automatically and wi t hout
notice" prohibited fromdriving a notor vehicle for 12 nonths.
The accused was later found driving a notor vehicle during the
peri od of prohibition and was charged under s. 94(1) of the Act,
whi ch provided that a person who drives a notor vehicle on a
hi ghway while he is prohibited fromdoing so under s. 92 is
liable on conviction to a fine and inprisonment. The issue
bef ore the Supreme Court was whether s. 94(1) created a strict or
absolute liability offence.
[46] Cory J. concluded that ss. 92 and 94 created an absol ute
liability offence. Nonetheless, he held that the absolute
liability offence did not contravene the Charter. The reason for
this holding was that ss. 4.1 and 72(1) of the O fence Act,
R S.B.C. 1979, c. 305, as anmended, prohibited inprisonnment with
respect to an absolute liability offence. Cory J. had earlier
noted at p. 50 that:
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Qoviously, if the offence is one of absolute liability,

but

there is no risk of inprisonment, then the provision will not

offend s. 7 of the Canadian Charter of Rights and Freedons.
[47] Accordingly, because an accused convicted under ss. 92 and
94 faced no risk of inprisonnent, the Court concluded that no s.
7 violation was established.
[48] Hi nds J.A made the follow ng observation about the majority
decision in Pontes at paragraph 83, with which | agree:

The majority concluded that the provisions of s. 7 were

not

i nvol ved because, although the offence was an absol ute
liability

of fence, the accused faced no risk of inprisonnent and,

therefore, the accused's personal liberty was not affected.
But

if the majority had been of the opinion that, absent the
liability to inprisonment, the accused's right to drive was,
neverthel ess, a liberty protected under s. 7 of the Charter
it
is anticipated that the mgjority would have so stated
[49] It would thus run counter to the weight of authority at the
appel | ate | evel throughout Canada to hold that the right to drive
is aliberty within the neaning of s. 7 of the Charter. The
reluctance to find the right to drive as being a liberty interest
protected by s. 7 no doubt stems in part froma fear of
trivializing the Charter. Along these lines, Wbber J. in
MacCor mi ck, supra stated:

There are good reasons for restricting "liberty" in the
Charter to fundanmental rights in the tradition of our comobn
e This should ensure that the principles that we as a society
ol ¢ very dear and believe are fundanental to a denobcratic system
0; governnent are upheld while, at the sane tinme, ensure that
t he

courts don't becone the legislators of society.
[50] Also as pointed out by Webber J., there was no evidentiary
basis before Stong J. to establish that the right to drive is as
essential to liberty as Stong J. assumed. On the contrary, the
evi dence showed that Horsefield was able to make alternate
arrangenents to get to work and to run his errands. As well,
Stong J. cited the study subnitted by the appellant in the form
of an affidavit of John Hughes, Director of the Safety Policy
Branch at the Mnistry of Transportation, which concluded that
suspended drivers are able to nmake alternative arrangenents to
get to and fromwork. The evidentiary record thus does not
provide a firmbasis for concluding that the right to drive falls
within the s. 7 guarantee.
[51] | adopt the latest word on this subject as expressed by
H nds J.A in Buhlers, supra. On the Charter chall enge, he had
this to say at paragraph 109:
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In ny view, the broadened scope of the liberty interest
protected by s. 7, as expressed by sonme of the nenbers of the
Suprenme Court in B. (R) [B. (R) v. Children's Aid Society,
[1995] 1 S.C.R 315]and in Godbout [Godbout v. Longuei

(Gty),

[1997] 3 S.C.R 844], does not extend to the driving of a
not or

vehicle on a public highway. It is not a matter that is

fundamental or inherently personal to the individual. It is
not a

matter that goes to the root of a person’s dignity and
i ndependence. To hold otherwi se would trivialize the liberty
sought to be protected by s. 7.

[52] The Suprene Court decision of Godbout v. Longueil (City),

[1997] 3 S.C.R 844 was referred to this court as well. The case
i nvol ved a resolution by the City of Longueil requiring al
per manent enpl oyees of the City to live in Longueil. M.

CGodbout, a permanent enpl oyee, noved to a nei ghbouring
nmuni ci pality and was di scharged. She sued for wongful dismssa
mai ntai ning that her right to privacy under s.5 of the Quebec
Charter and her rights under s.7 of the Charter had been
violated. In upholding her claim the Suprenme Court was unani nbus
in agreeing that her right to privacy under the Quebec Charter
had been violated and three nenbers of the court agreed that
there was also a violation of her s.7 rights under the Charter
The reasoning was that s.7 was an interference with her right to
make an inherently private choice of her residence free from
state interference. It was suggested in this court that the
deci sion could al so be supported by invoking the nmobility rights
provision ins. 6 of the Charter.

[53] | hardly think that |osing for 90 days the privilege or
license to drive a notor vehicle is in the same category as
suffering the state to dictate one’'s place of residence. The
suggestion does trivialize the Charter, which is intended to
protect fundanental liberties, not to insulate the citizen from
i nconveni ence, no matter how great that inconvenience may be in
the individual case. As La Forest J. put it in expressing the
mnority viewwth respect to s.7 in Godbout, supra, at p.893:

Moreover, | do not even consider that the sphere of
aut onony
includes within its scope every matter that m ght, however
vaguely, be described as “private”. Rather, as | see it, the
aut onony protected by the s.7 right to |liberty enconpasses
only
those matters that can properly be characterized as
fundanental |y
or inherently personal such that, by their very nature, they
i mplicate basic choices going to the core of what it neans to
enjoy individual dignity and i ndependence . . . . In ny view,
choosi ng where to establish one’s hone is, |ikew se, a
gui ntessentially private decision going to the very heart of
personal or individual autonony.
[54] For the reasons set out above, | am of the opinion that s.
48. 3 of the HTA establishing the ADLS Program does not interfere
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with a liberty protected by s.7 of the Charter.

[55] | think the reasoning set out above al so di sposes of the
alternative argument advanced by the intervenor Crininal Lawyers
Associ ation that even if a licence suspension under s. 48.3 of

t he HTA does not per se represent an interference with a liberty
interest protected by s. 7 of the Charter, by penalizing driving
in violation of such suspensions with the threat of inprisonnent,
the legislature has created a liberty interest is created, whose
i mpai rment nust live up to the rules of fundamental justice. W
are dealing here with the power to suspend a |license. The of fence
of driving without a licence contrary to s.53 of the HTA is not
restricted to the 90 day suspension that this appeal is
considering. It involves all driving suspensions for whatever
reason. To suggest that any person who is operating an autonobile
without a license or while his or her license is suspended can
raise a Charter argunent that he should not be required to have a
license or that the license he did acquire was unconstitutionally
suspended is sinply arguing in circles. There is, | repeat, no
constitutional right to acquire or preserve a license to drive a
car.

| ssue 3 Does the administration of the |icense suspension

provi sions of the ADLS Program offend the
principles of natural justice?

[56] This issue was argued by the Registrar but was not seriously

contested by the intervenor. It has no application to the

constitutional challenges. Having found that the province has

pl enary powers to enact the inmpugned |egislation, there is no

issue that it has the power to proceed to an administrative

suspensi on of a driver’'s licence without a hearing or a ful

right of appeal. A brief reference to authority nakes that

cl ear.

[57] The principles of natural justice were recognised by the

Suprenme Court of Canada in Cardinal and OGswal d v. Kent

Institution (Director), [1985] 2 S.C.R 643 at 653:

This Court has affirmed that there is, as a genera
conmon
law principle, a duty of procedural fairness |ying on every
public authority making an adm ni strative decision which is
not
of a legislative nature and which affects the rights,
privil eges
or interests of an individual ..
[58] The conmmon | aw duty of fairness may be nodified or abrogated
by statute. As stated by Estey J. in Inuit Tapirisat of Canada
and National Antipoverty Organization of Canada v. Canada
(Attorney General), [1980] 2 S.C R 735 at 755:

While it is true that a duty to observe procedura
fai rness,
as expressed in the maxim'audi alteram partem, need not be
express ...it will not be inplied in every case. It is always

guestion of construing the statutory schene as a whole in
or der
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to see to what degree, if any, the legislator intended the
principle to apply.
[59] The Suprene Court of Canada has al so established that the
intent to nodify or abrogate the rules of natural justice must be
reveal ed by clear statutory |anguage. As stated by L' Heureux-
Dub%oJ. in Knight v. Board of Education of |ndian Head Schoo
Division No. 19, [1990] 1 S.C R 653 at 677-678:

However, as was pointed out by Dickson J. in Kane v.

Board

of Governors of the University of British Colunbia .."To
abr ogat e

the rules of natural justice, express |anguage or necessary

i mplication nust be found in the statutory instrument."
[60] The legislative scheme that the respondent Horsefield
chal | enges does not provide for a pre-suspension hearing. That
such a hearing is not contenplated was inplicit in the
| egi sl ati on considered by Stong J., but has since been nade
explicit by the 1997 anendnent to s. 48.3 of the HTA, which for
convenience | will repeat:

(2.1) A person has no right to be heard before or
after
the notification by the officer, or before or after the
Regi strar

suspends the licence, but this subsection does not affect the

t aki ng of any proceeding in court.
[61] Section 50.1 of the HTA provides a right to appeal the
suspensi on decision to the Licence Suspension Appeal Board.
However, a suspension order will be rescinded only on the grounds
of mistaken identity or by showi ng that a nedical reason existed
for refusing to provide a breath sanple. The Registrar is not
required to consider relevant statements or information in
deci di ng whether to affirmor rescind the suspension
[ 62] In contrast, the review proceedings in the Manitoba, Nova
Scotia, P.E I. and British Colunbia ADLS prograns require that
rel evant information be considered by the Registrar. As well,
the Manitoba, Nova Scotia and P.E.|. legislation requires the
Regi strar to consi der whether the driver had an over 80 bl ood-
al cohol level or whether the driver in fact failed to conply with
a denmand for breath or blood sanples. The B.C. legislation, in
addition to directing the Registrar to consider these issues,
adds that a ground for revoking the suspension is if the driver
had a reasonabl e excuse for failing or refusing to conmply with a
breat h demand.
[63] Although the |egislation of other provinces provides greater
review rights than does the Ontario ADLS Program there is no
| egal requirenent that constitutionally valid |egislation provide
for any right of appeal froman admnistrative act. Accordingly,
the sufficiency of the right of reviewin the ADLS Programis a
matter for the |egislature.
[64] It is also noted that the British Col unbi a, Manitoba, Nova
Scotia and Prince Edward Island prograns, unlike the Ontario
program provide for the issuance of a tenmporary licence after
the brief roadsi de suspension expires. This tenporary |licence
allows the motorist to nmake alternative transportation
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arrangenents and to seek review by the Registrar of the

suspensi on. In Manitoba, Nova Scotia. and P.E. 1., the tenporary
licence is valid for seven days; in B.C. it is valid for 21
days.

[65] | mention these distinctions only to indicate that | am

aware of them The absence of a nore el aborate procedura

saf equards does not inmpact on the fundanmental principle that the
| egi slature has the right to override common | aw admi ni strative
law principles relating to natural justice. Accordingly, the
ADLS Programis imune fromattack on this ground as well.

| ssue 4 How shoul d the costs of the application and
t he appeal be awarded?

[66] The applications judge awarded solicitor and client costs to
Horsefield followi ng his success in challenging the ADLS Program
The Regi strar appeals this award as to costs and suggests that
party and party costs woul d have sufficed. The Registrar also
submits that if it is successful on this appeal, all of the
parties to the appeal should bear their own costs.

[67] Horsefield was never convicted of an of fence under the

Crim nal Code. Since his |license suspension has | ong expired,
he has no personal interest in these proceedi ngs except to
preserve his award of costs. The two intervenors were thus of
great assistance in ensuring that all the issues relating to the
constitutionality of the ADLS Programwere fully expl ored.

[68] | amwell aware that the Registrar had no choice but to
appeal the judgnent of Stong J., but he had to be aware that an
attack on the constitutionality of the |egislative scheme was

i nevitable. Horsefield, a private citizen of nodest neans who
found hinmself caught up in the ADLS Program was entitled to
chal | enge the scheme. Hi s argunments were obviously not frivol ous
because they were successful in the first instance. Horsefield,

t hrough his counsel, appeared before ne on the stay application
Hi s sinple request was that the Registrar exclude the cost order
fromthe stay application but the Registrar declined to do so.

No i ntervenors appeared at that tinme and accordingly the only

ef fective opposition to the notion came from Horsefield' s
counsel, M. MacLean. His subnissions were nost hel pful and the
fact that the natter was fully argued nmade ne nore confortable in
maki ng ny decision to grant the stay.

[69] | think that Horsefield should receive his costs on a
solicitor and client basis throughout.

[70] Similarly, | think the court and the adm nistration of
justice were well served by the two intervenors who presented
argunents on both sides of this inportant constitutional case.
think that both should receive costs on a solicitor and client
basis for this appeal and for any participation in the
preparation of or cross-exam nation upon any affidavits that were
prepared for the purposes of this appeal

Fresh evi dence

[71] | note in passing that there was a notion by the appellant
to admt fresh evidence that made current the experience of |aw
enforcenent agencies in dealing with the new legislation. It was
not necessary for ny determination of this case and consequently
| have not relied upon it.
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Di sposition

[ 72] Accordingly, the appeal is allowed, the judgnent of Stong J.
is set aside, except for the order as to the costs awarded to
Horsefield. Inits place an order is to go declaring that s. 48.3
of the HTAis intra vires the province under s. 92 of the
Constitution Act, 1867 and that it is not in violation of s. 7 of
the Charter. Notw thstanding the outcome, Horsefield and the two
intervenors are entitled to their costs of the appeal on a
solicitor and client basis.

Rel eased: April 8, 1999 G D. Finlayson J. A
| agree M A Catzman J. A
| agree Loui se Charron J. A
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